GERALD C, MANN
ATTORANEY GENERAL

Honorable George M, Sheppard
Oomptroller of Publie. Loeonntl
Austin, Texas

~ Dear Bir: Opinien Ko, 04958

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
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: here the Tax As-
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Hoacrable George H, Sheppard - Page 2,

“¥e also eall your attentioa %o Opinion 0-2889,
writter by Judge Oeie 8peser on Noveaber 19, 1940,

"Please advige us whether or mot your opinion
supersedes Judge MoXinmey's opinion, and applies to
ad valorem tax paymeants, &s well as one perceant a0
tor vehicle tax paymeants.

*Inasmuch as Judge MoXinsey's opinion spesifi-
sally referred to a bank failing, we shall ask that
you advige us whether or not the Tax Assessor-¢ol-
leotor has the authority to report the 8tate and
osounty ed valorea taxes delinquent in a ease wherse
he sotepts a oneek in payment of the taxes, and the
¢hesk is returned unpald.®

You first ask whethsr or not our Opinion No, 0-4745, &
oopy ©f whioh you enelosed with your letter, holds eontrary %o
the opinion of former Assistant Attorney General ¥, 0, MoKinsey,
direoted to you under date of January 16, 1932, a copy of whieh
is also snolosed with your letter. You also enolose a copy of
the opinion of the Attorney General written by Assistant Attor-
ney General Ocie Speer $0 you under date of liovember 19, 1940,

#hile these three opinions are or & related sudjeot,
shey are distinguishadle, upon the faets presented, and not in
eonfliet, as we shall presently point out. All of these opin-
jons express the ecoazon conolusion, sustained dy ample author-
ity, that the Tax Collector is not authorized to escoept any-
thing in payment end discharge of taxes the state and
sounty except cash. Austin v, Fox, 1 8, W, {2d) 60); Figures
v, State, 99 8. W, 412} Ward v, Marion Oo., 62 8, W. 557, 6)
8. W. 155; Miller v, State, 53 8. W. (2a) 790; Solsson v.
Bt“.‘ ’1 8. ¥, (24) 703'

It ia, of eourse, common knowledge and practice that
a very substantial portion of state and ecunty ad valorea
taxes, &8s woll aa other taxes, are paid %o the Tax Colleotor
by eheek, but the common practice of the Tax Gollector in thus
ascepting cheoks, while not L{llegal as detween him and the
tax payer, ia the sense it is specifically eondeaned by stat-
ute, is neversheless unauthorized, UnS$il the eheok is paild,
{% emounts. $0 nothiag more than a personal and private arrange-
sent between the Tax Collector end tax payer for the eoaven~
{ence and acoomodation of the latter,
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What are the d4istinguishadble features of these
three opinions? Ia the opinion of Judge ¥, O, MoXinsey of
this dedartaent of date January 16, 1932, direeted to you,
the state and county ad valorea taxes were not in faeh
legnlly‘fgég for the obvious reason that the uesual and eon-
vention anking preotices resorted to by the Colleoctor and
the tax payer for the oolleotion of the cheok never reached
the stage of final payment to the Colleotor, the drawee dank
having become insolvent before the cheock oleared, In drief,
the tazes wers not paid, henee docame delinquent; and having
begome delinquent, was the Auty of the Collector under
the provisions of Artiocle IXX, Seetion §5, Coastitution and
Artioles 7260, 7263 and 7321, V. A. O, 8, %o report the taxes
delinquent,

In the Opinion Ko, O0-4745 of this department under
date of Ootober 20, 1942, by Assistant Attorney General Ceoil
O. Rotaoh, also directed to you, it muat be borne in aind
that the tax there involved is a vetall sales tex imposed on
the retail sale of motor vehicles by virtus of Section 5 of
Aets of 1941, A7th Legislature, Chapter 18,4, Artiele VI,
whieh is Lrtiolc 7047k in V. A, C, 8, 1In this instance the
Tax Colleotor had a double duty to perform: (1) To collaoct
the taxes lapossd by law upon the sale or tranhafer of motor
vehiocles within his eounty} (2) To register sueh motor
vehioles after the tax has besn peid, and to refuse to reg-
ister sush motor vehicles nntil the tax is paid. These duties
devolve upon the Tax Gollector simultaneously as observed froa
the following provision, a psrt of the Act:

*"The tax shall be paid at the time applica-
tion iz made for registration of 2aid motor vehisle,
and the tax collector skhall refuse to issue the reg-
istration license until the tax is paid.™ (Imphasis
ours,) :

The lLegislature evidoently had in view the possibility
of the state loaing the taxes imposed under this provision of
the statute, altegether a differsnt kind of tax from stete
and county ad valorem taxes, unless she Tax Collsetor ocol-
leeted ané the tax payer paid the taxes simultaneocusly and
concurrently with the transfer of the motor vehiocle. This,
we shiak, geve rise to the above quoted provision of the law,
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It 18 algo signifieants $0 further note thet $his
artiocle provides that the Colleedor report Saxes
and dul makes no provisioa for assessaent o ¢ taxes
or réporting delinquenelies thereunder as in the ease of ad
valerem Saxes. The leglslative intent of Shus impos extra
ocare and diligence upon the part of the Tax Collestor the
moethod of colleeting these special taxes is thus further
enphasized. The Tax Collsctor soaepted $She cheok ss payment
of the tax in Shis instance, henee, there was not only a viola-
tion of his authority as Tax Gollector, dut in so doing he
anabled the tax payer to sscape the tax lavy and make the
eclleotion thereof impossidle or impracticable, We think the
opinion oort.otli holds that the Tax Collector snd his donds-
men should be held liadble for the loss thus ocossioned.

In our Opinion No, 0=-2889 under date of Noveamder 19,
1940 b{ Assistant Attorney General Ocle Spesr Bolding, under
the fao 8 of that ease, that She tax payer hed ia 105;1 effeot
peid his taxes, even though the Collestor did not physieslly
Teceive oash, lu based upon the premise that in that case the
tax payer 4id in truth and in faet legally pay his saxes,
Failure of the Qollestor §o astually and physically receive
the eash was no$ due %0 any fault of the Sax ez but to his
own, as ?ointod out by Judge Speer. The Collector aeoo?tod
the bank's cheok in lieu of ocash, eausing the tax payer's
eheck to be paid and her sesount cocordingly ocharged. The
situstion would be the same as if the Colleetor had received
oash upon the check and immediately purchased ths cashier's
sheck Sherewith, In such a ease obviously the liadility reats
apon the Tax Oollector and mot the tax payer., Moreover, in
this instance the Collector recognized his personal liagillty
by filing his slaim end colleoting & divideant thereson from
tﬂe insoivent bdank,

We have thus taken some pains, at the risk of deing
tedious, %0 point out wherein we think all three decisions are
correet and not im confliet,

We ocome now t0 the specifis queation contalned in
your request;

"Doss & Tax Assessor-Collector have the suthor-
ity to report the state and sounty ed valorea taxes
delinquent in g -case where he accepts a cheok in

ent of the taxes, and the scheck is returned un-

paldtr*
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I8 fellows from what we have sald ia our comments

on the prior opinion of Judge MoKinsey, that we are of the
opiaion that the Tex Oollector has the authority to report
the state and oounty sl valorem taxes delinquent, where he
receives a oheok in payment thereof, whioh is returned unpaid,
We do not resech this conoclusion based upon the theory that she
Tax Colleetor is aushorized to acoept the tax payer's sheek
in 1lieu of eash; strictly speaking he ig not, dut 1t is bssed
upoa the droader principle that the Sax payer eannot sscape
and disoharge his obligation to the state and eounty in the

yments of his taxeés by oheck dishoncred by the bank upon whieh
¢ is drawn, In other words, his taxes are not pald, and,
therefore, must be delinguent, and being delinquent, should
be rcgortod as suoh, The tax payer's rights to make eonven-
tional payment by chesk, if sueh he has, must yield to the
aramount rights of the state end eounty to0 receive conly oash
n the payxent of taxss, and until this end is accomplished
his taxes are delinquent {f the time fixed by law for paymant
has expired.

You are, therefore, respeotfully advised that in
our opinion a Tax Assessor~Collector has the authority to re-
port the state and county ad valorem taxes delinguent in a
9ase whers he ssoepts a cheok in payment of the teaxes, and
the cheok is returned unpaid,

Under cerstain oircumstances, thse Tax Collector and
his bondsmen may undoubtedly be liesble to the state and scounty
arising from his unauthorized act in accepting the tax payser's
personal cheok instead of sashj and it is mot our imtention eor
purpose in shis opinion to hold $So the eomtrary. This i»
elear from our ¢omments above on our former Opinione No. 0=4745
and Ko. 0-2889 by Assistant Attorneys General Rotseh and Speer
Tespeotively., We &0 not understand this question to be within
the purview of your inquiry in the instant oase, however,
this opinion eovers only the matter of the right of the Collect~
or to report as delinquent taxes attempted to de paid by the
tax payer's unhonored personal sheok,

Yours very truly

APFR. :DNOV o M ATTORNYY GENERAL OF TEXAS
" By ‘5.,414\/
SELYOUNNER, v lollar
- b TRy Assistant -
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